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Social Media and Defamation: Are You at Risk?

by Lin Grensing-Pophal

The transparency of social media
that was initially hailed by many
comimunicators as creating a brave
new world of open and honest
communication is beginning to raise
some legitimate concerns. Some
communications professionals are
not surprised. In fact, communica-
tion has always been subject to mis-
use and abuse. Just ask any of the
many celebrities who have sued the
MNational Enguirer over the years. The
Internet doesn’t create the problems,
but it does escalate them.

Social media represents an even
broader ability for journalists — and
“citizen journalists” — to share in-
formation and misinformation with
the masses. Consider that there are
now more than 400 million Face-
book users and more than 75 million
Twitter users worldwide. (It is esti-
mated that 30 percent of Facebook
users, o about 120 million people,
are in the United States. Up until
recently, most Twitter accounts were
in the United States.) Compare
those numbers with the two largest
newspapets in the United States, The
Wadl Street Journal and USA Today,
which combined can barely account
for a circulation of 4 million. Now
consider that it is still significantly
more challenging to share informa-
tion read in one of these newspapers
with friends and colleagues than it is
to retweet a message on Twitter.

Hospitals are not immune. In fact,
they may be particularly at risk for
negative comments from dispruntled
patients, snarky competitors, and
vengeful former employees.

Mitchell Langberg is a litigation
attorney with extensive experience in
defamation law; he is a shareholder
with Brownstein Hyatt Farber

Schreck and based in the firm’s Las
Vegas office. Langberg shared his
views about social media and defa-
mation recently with eHealthaare
Strategy & Trendy.

Social media “in the world of law is
still the Wild, Wild West,” says
Langberg. “The same rules that
apply in the everyday world of print
journalism apply on the Internet.
The problem is there’s a lot more
room for anonymity on the Inter-
net.” Successfully suing people for
defamation when you know who
they are is relatively straightforward,
he says. When you don’t know who
they are, you have a big problem.

“For some reason, anonymous stuff
on the Internet seems to have more
credibility or more risk of virally
spreading than it did in the 1800s,
when people would post something
on a wall. Then you could just go
tear it down and that was it,” says
Langberg. “Hospitals are fighting
every day now, especially in larger
communities where there are lots of
choices, for every healthcare dollar
they can get. A little bit of bad PR
can make a big impact when [poten-
tial patients] are researching where

they’re going to go.”

Many alternatives to a lawsuit
Identifying the perpettator of a mali-
cious post is difficult. “You can file
a lawsuit and send a subpoena to
Google or Twitter and say ‘give us
whatever information you have
about this anonymous user.” But
frankly, usually the best you can get
is an IP address, which will usually
give you a geographic location and
not a person,” says Langberg.

Still, hospitals can prepare. Most
important, according to Lanpberg,
hospitals should not wait to take
action until somebody attempts to

spread negative information. “This
can’t be dealt with reactively; it can
only be dealt with proactively,” he
says.

The first step is to create a highly
visible and professional presence on
the Internet. “You need to make
sure you have a positive image on
the Internet that is strong enough to
overwhelm any negative communi-
cation out there,” he says. “Imagine
someone who sees something or
receives an e-mail that says, “This
hospital’s docs have some of the
highest number of sentinel events of
any other hospital in the commu-
nity.” The first thing the recipient is
going to do is search to see what else
comes up. If you've engineered in
solid, professional, current [content]
and you've got somebody who's
managing your SEO, when someone
does a search it will result in many,
many resources that are positive and
show your hospital in a good light.
That’s crtical.”

No presence, no rebuttal. That may
be good news for healthcare com-
municators who are still attempting
to build a solid business case for
becoming active in social media.
Says Langberg, “Who's going to
conitrol your messager You, or the
other puy?”

Langberg also advises hospitals to
open Twitter and Facebook ac-
counts to post additional positive
content. “The cost of having some-
body [handling the hospital’s social
media accounts] far outweighs
having to hire a lawyer for litigation
ot even the cost of losing a few
[prospective] patients,” he says.

Becoming involved with and en-
gaged in pertinent healthcare blogs
can also be a good way to maintain
credibility. The key is to target those






